United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF AND APPENDIX FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12, 855 


WINANT S. ELLMORE 

Appellant, 

vs. 

WILBUR M. BRUCKER, Secretary, Department of the Army, Et Al. 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


Lowry N. Coe 
James S. Brocard 

National Press Building 
Washington 4, D. C. 
District 7-2353 
Attorneys for Appellant 


\ 





PETITION FOB REHEARING 


In The 

UNITED STATES COURT OF APPEALS///**/ State* ^ ✓ , 

For the District of Columbia Circuit F l t * e * Pm ‘ S 

District of Columbia Circuit 


FILES JUL 27 1356 


No. 12,855 



CLERK 


WINANT S. ELLMORE 


Petitioner 


vs. 

WILBUR M. BRUCKER, Secretary, Department of the Army, et al. 

Respondents 


Appeal from the United States District Court 
for the District of Columbia 


Lowry N. Coe 
James S. Brocard 

National Press Building 
Washington 4, D. C. 
District 7-2353 
Attorneys for Petitioner 








PETITION FOR REHEARING 


I 

The Court in deciding the issues in this case failed to give proper 
effect to the regulations of the Civil Service Commission regarding the re¬ 
moval of classified civil service employees. 

5 C. F. R. 9.101 (1956 Supp.) provides as follows: 

Agency responsibility for separation or demotion of employees. 

(a) The employing agency shall remove, demote, or reassign to 
another position any employee in the competitive service whose conduct or 
capacity is such that his removal, demotion, or reassignment will promote 
the efficiency of the service. The grounds for disqualification of an applicant 
for examination stated in Section 2.106 (a) (2) through (8) of this chapter shall 
be included among those constituting sufficient cause for removal of an 
employee , (underscoring added) 

5 C. F. R., 2.106 (1956 Supp.) provides in part as follows: 

Disqualifications of applicants - (a) Grounds for disqualification. 

An applicant may be denied examination and an eligible may be denied appoint¬ 
ment for any of the following reasons: 

* # * 

(2) Physical or mental unfitness for the position for which applied. 


In affirming the decision of the lower court the opinion of this court 
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on page 2 stated as follows: 

"An employee who has been placed on an annuity because of 
medical disability has not been ’removed or suspended without 
pay 1 and for ’cause' within the meaning of the disciplinary 
provisions of the Lloyd-LaFollette Act. " 

The assertion of this Court that mental disability is not cause for 
removal is completely and directly at variance with the regulations of the 
Civil Service Commission quoted above, which expressly state that mental 
unfitness is^ cause for removal. The quoted language was basic to the 
decision of the Court that the Lloyd-LaFollette Act had no application to this 
case. 

II 

The Court erred in concluding that "no prejudice had been demonstrated" 
by the petitioner noting that "annexed to and made a part of the motion of 
appellees, served upon appellant, was the certified file of the Department of the 
Army ...” The disclosure of the information came after the completion of 
the administrative process. The petitioner had no opportunity to answer or 
challenge the information during the course of the administrative process which 
led to his removal from his position. Herein lies the prejudice; it was not 
ameliorated by the subsequent disclosure of the information in court. 

Moreover, the arbitrariness of the respondents in refusing to disclose 
the information to the petitioner during the removal proceedings is evidenced 


u 
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by their voluntary act in furnishing the information in court in support of their 
motion for summary judgment or in the alternative their motion to dismiss. 
The original refusal was purportedly based on the premise that disclosure of 
the information would be injurious to the physical or mental health of the 
petitioner. On the other hand, the act of furnishing the information in court 
without any request or order of court clearly demonstrates the fact that the 
original refusal was to serve the convenience of the respondents and not to 
protect the health of the petitioner. Or put in another way, when the 
respondents wanted to deny to the petitioner a fighting chance to retain his 
position, they refused to disclose the information on the ground that it would 
be injurious to the physical or mental welfare of the petitioner, but when, in s 
court, the respondents wanted to use the same iilformation for their own 
benefit, they freely made it public without any regard to its effect or to the 
physical or mental welfare of the petitioner. 

For the foregoing reasons it is respectfully submitted that this 
petition for rehearing should be granted. 

Respectfully submitted, 

Lowry N. Coe 
James S. Brocard 

National Press Building 
Washington 4, D. C. 

District 7-2353 
Attorneys for Petitioner 
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QUESTIONS PRESENTED 


In the opinion of the appellant, the questions presented are as* 
follows: 

1. Whether the Court erred in dismissing the action on the ground 
that it lacked jurisdiction over the subject matter of the complaint. 

2. Whether the Court erred in finding that if there were jurisdic¬ 
tion, the complaint failed to state a claim upon which relief may be 
granted. 

3. Whether an involuntary retirement or removal from a civil 
service position on grounds of total disability for useful and efficient 
service has to be in compliance with the provisions of the Lloyd-LaFollette 
Act, 5 U.S.C. 652 (a). 

4. Whether Section 29. 11 of 5 C. F. R., which prohibits the dis¬ 
closure of medical information when such disclosure would be injurious to 
the physical or mental health of the claimant is an unreasonable, arbitrary 
and invalid regulation. 
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BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States District 
Court for the District of Columbia, granting the appellee’s Motion to 
Dismiss. The District Court had jurisdiction under the provisions of 
Sections 2201 and 2202, Title 28, U. S. Code. This Court has jurisdic¬ 
tion under the provisions of Section 1291, Title 28, U. S. Code. 

STATEMENT OF THE CASE 

In answer to the complaint filed by the plaintiff, the defendants 
filed a Motion to Dismiss or in the alternative for Summary Judgment. 
Neither party introduced testimony below although affidavits in support of 
the motion for summary judgment were submitted by the defendants. The 
trial court granted the defendants’ Motion to Dismiss from which ruling . 
the appellant appeals. The statement which follows, therefore, is based 
solely on the facts pleaded in the complaint and in the motion to dismiss 
of the defendants. 

# * * 

Winant S. Ellmore became a civilian employee of the Army Map 
Service, Corps of Engineers, Department of the Army, in December of 
1947. He was progressively delegated greater responsibilities, finally 
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being appointed Military Intelligence Research Specialist in August of 

1949, which position he held during the period of events leading to this 
litigation. 

On or about December 2, 1953, Mr. Ellmore was informed in 
writing by the Civilian Personnel Officer of the Army Map Service that he 
was to report for medical examination to determine his physical fitness 
for continuance in his position as Military Intelligence Research Specialist. 
Mr. Ellmore dutifully complied with these instructions, notwithstanding 
the fact that there had been no change in his physical or mental condition 
since the inception of his employment with the Army Map Service. On 
March 1, 1954, Mr. Ellmore was informed in writing that, as a result of 
the medical examination, it had been recommended that he be separated 
from the Federal Service. He was instructed as to the procedure to 
follow if he desired to apply for retirement disability, and was notified 
that, if he did not choose to act himself, the Army Map Service would take 
the necessary steps. He was further advised that he was placed in a sick 
leave status pending final adjudication of his case. Since Mr. Ellmore re¬ 
fused to apply for disability retirement, he was advised by the U. S. Civil 
Service Commission, by letter dated March 26, 1954, that the Depart¬ 
ment of the Army had submitted such application. He was requested to 
undergo further examination by a physician designated by the said Commis¬ 
sion. The plaintiff promptly complied. On April 20, 1954, the Retirement 
Division of the Civil Service Commission informed Mr. Ellmore that, on 
the basis of his recent examination, it had been determined that he was 


totally disabled for useful and efficient service in his position and should 
be retired on an annuity. 

An appeal from this determination was duly taken by Mr. Ellmore 
on April 26, 1954, at which time he submitted medical evidence on his 

V" 

behalf. On July 12, 1954, Mr. Ellmore was advised by the Board of 
Appeals and Review of the Civil Service Commission that the decision 
approving the application for disability retirement was affirmed. On 
July 15, 1954, Mr. Ellmore appealed the decision of the said Board of 
Appeals and Review directly to the Civil Service Commissioners, which 
decision was upheld on September 8, 1954. On November 16, 1954, Mr. 
Ellmore requested a reconsideration of his case. However, this request 
was denied by the Civil Service Commissioners on November 29, 1954. 

The evidence which Mr. Ellmore submitted to the Board of 
Appeals and Review of the Civil Service Commission were letters from 
three physicians - a general practitioner, a neurologist, and a psychia¬ 
trist - stating in effect that on the basis of their clinical findings, Mr. 
Ellmore was not suffering from a type of degree of physical or mental 
disability which would prevent him from carrying out the duties of Military 
Intelligence Research Specialist. 

At no time was Mr. Ellmore furnished with a copy of charges 
against him which led to the medical examination to determine his physical 
fitness, nor has he ever been advised as to whether or not the medical 
evidence upon which he was retired was based on physical or mental 
grounds. Moreover, the appellant has been denied the opportunity to 
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examine not only the evidence against him but also the witnesses who 
produced that evidence. 

On the basis of the above facts, Mr. Ellmore alleged that his 
involuntary retirement for total disability for useful and efficient service 
as Military Research Specialist was invalid for the reason that it was not 
supported by sufficient evidence. He further alleged that the finding which 
constituted the basis for his retirement was patently arbitrary since it 
was based on medical evidence which had never been disclosed to him. 

4 

STATUTES AND REGULATIONS INVOLVED 

5 U.S.C.A. 709 

Powers and duties of Civil Service Commission 

For the purpose of administration, except as otherwise provided 
herein, the Civil Service Commission is hereby authorized and directed 
to perform, or cause to be performed, any and all acts and to make such 
rules and regulations as may be necessary and proper for the purpose of 
carrying the provisions of this chapter into full force and effect. 

5 U.S.C.A. 710 

Retirement for Disability; employees entitled to; application; medical 
examination; time limitation . 

Any officer or employee to whom sections 691, 693, 693-1, 698, 
707, 708, 709-715, 716 to 719-1, 720-722, 724, 725, 727-729, 730, 731, 
733, 736b, and 736c of this title applies who shall have served for a total 
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period of not less than five years computed as provided in section 707 of 
this title, and who, before meeting the age and service requirements for 
retirement under section 691 (a) of this title, becomes totally disabled for 
useful and efficient service in the grade or class of position occupied by 
the officer or employee, by reason of disease or injury not due to vicious 
habits, intemperance, or willful misconduct on the part of the officer or 
employee, shall upon his own application or upon the request or order of 
the head of the department, branch, or independent office concerned, be* 
retired on an annuity computed in accordance with the provisions of sec¬ 
tion 698 of this title: PROVIDED, That proof of freedom from vicious 
habits, intemperance, or willful misconduct for a period of more than five 
years next prior to becoming so disabled for useful and efficient service, 
shall not be required in any case. No officer or employee shall be re¬ 
tired under the provisions of this section unless examined by a medical 
officer of the United States, or a duly qualified physician or surgeon, or 
board of physicians or surgeons, designated by the Civil Service Commis¬ 
sion for that purpose, and found to be disabled in the degree and in the 
manner specified herein. No claim shall be allowed under the provisions 
of this section unless the application for retirement shall have been exe¬ 
cuted prior to the applicant's separation from the service or within six 
months thereafter. The time limitation for execution of claims for retire¬ 
ment under the terms of this section may be waived by the Civil Service 
Commission in case of an officer or employee who at the date of separa¬ 
tion from service or within six months thereafter is receiving hospital 
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treatment, but the application in such case must be filed with the Civil 
Service Commission not later than six months after the termination of 
such hospitalization; in the case of any such person heretofore separated 
from service application may be filed within six months after the effective 
date of this Act. Such time limitation may similarly be waived in the case 
of an officer or employee who at the date of separation from service or 
within six months thereafter is mentally incompetent, but the application 
in such case must be filed with the Civil Service Commission within one 
year from the date of restoration of such person to competency or the 
appointment of a fiduciary whichever is the earlier. Such time limitation 
may also be waived in the case of an officer or employee whose disabling 
condition is essentially chronic, deteriorative, or progressive in nature 
and can reasonably be assumed to have existed at date of separation, but 
the application in such case must be filed with the Civil Service Commis¬ 
sion within one year after the date of separation; in the case of any such 
person heretofore separated from service, application may be filed 
within six months after August 8, 1949. 

5 U.S.C.A. 711 

Same; medical examination; restoration to service 

Every annuitant retired under the provisions of this section unless 
the disability for which retired be permanent in character, shall at the 
expiration of one year from the date of such retirement and annually 
thereafter, until reaching age sixty, be examined under the direction of 
the Civil Service Commission by a medical officer of the United States, 


or a duly qualified physician or surgeon, or board of physicians or 
surgeons designated by the Civil Service Commission for that purpose, 
in order to ascertain the nature and degree of the annuitant's disability, 
if any. If an annuitant shall recover before reaching age sixty and be 
restored to an earning capacity which would permit him to be appointed to 
some appropriate position fairly comparable in compensation to the posi¬ 
tion occupied at the time of retirement, payment of the annuity shall be 
continued temporarily to afford the annuitant opportunity to seek such 
available position, but not in any case exceeding one year from the date 
of the medical examination showing such recovery. Should the annuitant 
fail to appear for examination as required under this section, payment of 
the annuity shall be suspended until continuance of the disability shall 
have been satisfactorily established. The Civil Service Commission may 
order or direct at any time such medical or other examination as it shall 
deem necessary to determine the facts relative to the nature and degree 
of disability of any officer or employee retired on an annuity under this 
section. 

5 TJ.S.C.A. 716 
Application for retirement 

Applications for annuity shall be in such form as the Civil Service 
Commission may prescribe, and shall be supported by such certificates 
from the heads of departments, branches, or independent offices of the 
Government in which the applicant has been employed as may be necessary 
to the determination of the rights of the applicant. 
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5 U.S.C.A. 717 

Same; determination; certificate of retirement 

Upon receipt of satisfactory evidence the Civil Service Commission 
shall forthwith adjudicate the claim of the applicant, and if title to annuity 
be established, a proper certificate shall be issued to the annuitant. 


5 C.F. R. 29. 11 
Disclosure of Information 

(a) (1) Files, records, reports, and other papers and documents 
pertaining to any claim filed with the Civil Service Commission, whether 
pending or adjudicated, will be deemed confidential and privileged, and 
no disclosure thereof will be made except as provided herein. 

(2) Disclosure of information from the files, records, reports, 
and other papers and documents shall be made to a claimant or to his duly 
authorized representative in matters concerning himself alone when such 
disclosure would not be injurious to the physical or mental health of the 
claimant or be regarded as a breach of confidence. 

Determination as to when disclosure of information would 
be injurious to the physical or mental welfare of a claimant will be made 
by the Medical Division. 

5 U.S.C. 652(a) 

Lloyd-LaFollette Act 

Removal without pay from classified civil service only for cause; notice 
copy of charges; time to answer; examination; records, persons exempt. 



No person in the classified civil service of the United States shall 
be removed or suspended without pay therefrom except for such cause as 
will promote the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension without pay is sought 
shall (1) have notice of the same and of any charges preferred against 
him; (2) be furnished with a copy of such charges; (3) be allowed a reason¬ 
able time for filing a written answer to such charges, with affidavits; and 
(4) be furnished at the earliest practicable date with a written decision of 
such answer. No examination of witnesses nor any trial or hearing shall 
be required except in the discretion of the officer or employee directing 
the removal or suspension without pay. Copies of the charges, the notice 
of hearing, the answer, the reasons for removal or suspension without 
pay, and the order of removal or suspension without pay shall be made a 
part of the records of the proper department or agency, as shall also the 
reasons for reduction in grade or compensation; and copies of the same 
shall be furnished, upon request, to the person affected and to the Civil 
Service Commission. 

5 U.S.C. 652 b (1) 

Reinstatement or restoration to duty; compensation; deductions; 
veterans; removal by reduction in force . 

Any person removed or suspended without pay under subsection (a) 
who, after filing a written answer to the charges as provided under such 
subsection or after any further appeal to proper authority after receipt of 
an adverse decision on the answer, is reinstated or restored to duty on the 



ground that such removal or suspension was unjustified or unwarranted, 
shall be paid compensation at the rate received on the date of such re¬ 
moval or suspension, for the period for which he received no compensation 
with respect to the position from which he was removed or suspended, less 
any amounts earned by him through other employment during such period, 
and shall for all purposes except the accumulation of leave be deemed to 
have rendered service during such period. A decision with respect to 
any appeal to proper authority under this paragraph shall be made at the 
earliest practicable date. 

STATEMENT OF POINTS RELIED ON BY APPELLANT 

1. It was error for the Court to dismiss the action on the ground 
that it lacked jurisdiction over the subject matter of the complaint. 

2. The Court erred in finding that if there were jurisdiction, the 
complaint failed to state a claim upon which relief may be granted. 

3. It was error for the Court to hold that an involuntary retire¬ 
ment or removal from a civil service position on grounds of total dis¬ 
ability for useful and efficient service did not have to comply with the 
provisions of the Lloyd-LaFollette Act, 5 U.S.C. 652 (a). 

4. The Court erred in not finding Section 29. 11 of 5.C.F.R., which 
prohibits the disclosure of medical information when such disclosure 
would be injurious to the physical or mental health of the claimant, as an 
unreasonable, arbitrary and invalid regulation. 
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SUMMARY OF ARGUMENT 
I 

Where an administrative determination to involuntarily retire a 
classified civil service employee is based on charges, derelictions and 
medical findings which are withheld or otherwise kept secret from him, 
the propriety of such a procedure becomes a question of law for the 
Court. 

n 

The complaint states a cause of action in that it is based on an 
involuntary retirement which has not been effected in accordance with 
the provisions of the Lloyd LaFollette Act, 5 U.S.C. 652 (a). 

III 

An involuntary retirement of a classified civil service employee 
under Section 710 of the Civil Service Retirement Act is not in conflict 
with the removal requirements of the Lloyd-LaFollette Act and must 
therefore conform to the provisions of the latter. 

IV 

A regulation prohibiting the disclosure of information that has 
formed the basis of an involuntary retirement for total disability is 
clearly invalid and arbitrary and violates the due process clause of the 
Fifth Amendment. 

ARGUMENT 

I 

It was error for the Court to dismiss the action on the ground that it 
lacked jurisdiction over the subject matter of the complaint. 
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The appellant alleged in paragraph 10 of the complaint "that his 
involuntary retirement for total disability for useful and efficient ser¬ 
vice as Military Intelligence Research Specialist is invalid for the 
reason that it is not supported by sufficient evidence." In the same 
paragraph he also alleged that his retirement was "patently arbitrary, " 
inasmuch as it was based on medical evidence which has never been 
disclosed to him. In paragraph 7, the appellant alleged that he was 
examined by three physicians, who, on the basis of their clinical 
findings were of the opinion that the appellant was "not suffering from 
a type or degree of physical or mental disability ..." And in para¬ 
graph 8, the appellant alleged that "at no time was he furnished with 
a copy of any charges against him, nor has he ever been advised as 
to whether or not the medical evidence upon which he was retired was 
based on physical or mental grounds. " 

Appellant submits that the determination to involuntarily retire an 
employee rests within the sound discretion of the Civil Service Com¬ 
mission, but discretionary power does not carry with it the right to 
its arbitrary exercise. Shachtman v. Dulles et al, (No. 12406, 
decided by this Court on June 23, 1955). 

A Court can review the action of an administrative agency where a 
showing has been made that such action was arbitrary, Bennett v. 
Dulles, 117 F. Supp.454; that it was not taken in good faith, Watson v. 
Pace, 201 F. 2d 713; or where, as here, the appellant's involuntary 
retirement or dismissal was not in accordance with the procedural 
requirements of the law as laid down by applicable statutes and regu- 


lations. Powell v. Brannan, 91 U. S. App. D. C. 16. Where an admin¬ 
istrative determination to involuntarily retire a classified civil service 
employee on the grounds that he is totally disabled for useful and 
efficient service in his position is based on charges, derelictions and 
medical findings which are withheld or otherwise kept secret from him, 
the propriety of such procedure becomes a question of law for the 
Court. And in such a situation, the question of whether or not there 
was sufficient evidence to support such a determination, or whether 
the determination was arbitrarily made becomes a proper subject for 
review. 

n 

The Court erred in finding that if there were jurisdiction, the complaint 
failed to state a claim upon which relief may be granted . 

An involuntary retirement on grounds of total disability for useful 
and efficient service in the position of Military Intelligence Research 
Specialist under the provisions of the Civil Service Retirement Act, 

5 U. S.C.A. 693 et seq. and the regulations thereunder, 5 C. F. R. 29.1 
et seq., is tantamount to a dismissal. It follows, therefore, that such 
dismissal should have been in compliance with the provisions of the 
Lloyd-LaFollette Act, 5 U. S.C.A. 652 (a), which states in part as fol¬ 
lows : 

"No person in the classified civil service of the 
United States shall be removed or suspended 
without pay therefrom except for such cause as 
will promote the efficiency of such service and 
for reasons given in writing. " 

As he alleged in paragraph 8 of the complaint, the appellant submits 
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• *- 

■ ► 

* that "at no time was he furnished with a copy of any charges against 

*- 

him" (Roth v. Brownell, 212 F„ 2d 500) which formed the basis for 

* the medical examinations which he was required to undergo, and which 

* 

ultimately led to the determination by the Retirement Division of the 

r 

'* Civil Service Commission that he was totally disabled for useful and 

-* 1 _/ 

efficient service in his position. Nor did the decision disclose 

* what charges, if any, were relied upon, or indeed, whether the invol- 

♦ 

untary retirement rested upon any charges. Mulligan v. Andrews , 

^ 93 U.S. App.D.C 375. 

► 

* Consequently, since the involuntary retirement or dismissal of 

the appellant was procedurally defective, the complaint did state a 
y claim upon which relief may be granted. 

Ill 


It was error for the Court to hold that an involuntary retirement or 
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is a cardinal principle of construction that repeals by implication are 
not favored, and that were there are two acts upon the same subject, 
the rule is to give effect to both, if possible. TJ. S. v. Borden Co. , 

308 U.S. 188. The Courts should make every effort to reconcile two 
allegedly conflicting statutes covering the same subject matter and 
give effect to the language and intent of both so far as possible. Myers 
v. Hollister, et al. (No. 12420, decided September 1, 1955). The in¬ 
tention of the legislature to repeal must be clear and manifest. Tulsa 
v. Midland Valley R. Co., 168 F. 2d 252. Moreover, it may be pre¬ 

sumed that Congress, in enacting a statute, acts with full knowledge 
of existing statutes relating to the same subject. Thus, where express 
terms of repeal are not used, the presumption is always against an 
intention to repeal an earlier statute. Sonnesyn v. Federal Cartridge 
Co. , 54 F. Supp. 29. A close reading does not reveal any repugnancy 
or inconsistency between the two statutes. Nor does Section 710 of the 
Civil Service Retirement Act, supra, the^l atte ^enactment, spell out 
any procedure contrary to the Lloyd-LaFollette Act, supra. In enact¬ 
ing Section 710, Congress intended to make a distinction between those 
employees who have become "totally disabled for useful and efficient 

service ... by reason of disease or injury not due to vicious habits, 

* 

intemperance or willful misconduct" and who would qualify for a civil 
service annuity thereunder as a result of their service for five or more 
years, from those who, under the provisions of the Lloyd-LaFollette 
Act, supra, are removed or suspended from the service "for such 
cause as will promote the efficiency of such service." 
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There is no evidence of congressional intent that, in involuntarily 
retiring an employee, the Civil Service Commission was not to give 
effect to the removal requirements of the Lloyd-LaFollette Act, supra. 
Furthermore, Congress did not mean by this enactment to repeal or 
emasculate the safeguards inuring to all classified civil service em¬ 
ployees. Indeed, the intent of Congress has always been to protect, 
strengthen and augment such safeguards, not to repeal or create ex¬ 
ceptions therefrom. 

The appellant, therefore, contends that his involuntary retirement 
from his position is tantamount to a dismissal and that such a dismissal 
should have been in accordance with the provisions of the Lloyd- 
LaFollette Act, supra. The requirement of "reasons" for removal is 
not satisfied by the conclusion "totally disabled for useful and efficient 
service in his position as Military Intelligence Research Specialist. " 
Mulligan v. Andrews, supra. 

IV 

A regulation which prohibits the disclosure of information upon which 
is based a determination of total disability is clearly arbitrary and is 
in violation of the due process clause . 

Section 29.11 of 5 C.F. R. prohibits the disclosure of information, 
upon which is based a determination of total disability, "when such dis 
closure would be injurious to the physical or mental health of the 
claimant, or be regarded as a breach of confidence." On the 
of this regulation, the appellant has never been informed of the evi¬ 
dence - medical or otherwise - which formed the basis of such a 
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determination. 

Congress authorized the Civil Service Commission to administer 
the Civil Service Retirement Act, supra, and to make all necessary- 
regulations to carry out its purpose and intent. 5 XJ. S. C. A. 709. It 
did not authorize the Commission to create a veil of secrecy shrouding 
the facts which formed the basis of an involuntary retirement for total 
disability. A regulation which has this effect is clearly arbitrary. 

In addition, the withholding of information may work a severe 
economic injustice. In an area where the Government is the largest 
employer, a civil service employee who has been involuntarily retired 
for total disability finds all major aveneus of employment literally 
closed to him. Moreover, in seeking limited employment opportunities 
elsewhere, he finds himself hopelessly handicapped by not being able^ 
to explain to a prospective employer the nature of the disability for 
which he was retired. 

The appellant wishes to make clear he is not contending that he 
has a constitutional right to a government position. Bailey v. 
Richardson, 86 U. S. App. D. C. 248, affirmed by an equally divided 
court, 341 U. S. 918. As a civil service employee, however, he has a 
right to be dismissed, suspended, or involuntarily retired from his 
position in a manner which will not jeopardize his future employability 
elsewhere. Although the case of Bailey v. Richardson, supra, held 
that M the due process clause does not apply to the holding of a govern¬ 
ment office," the Supreme Court subsequently held, in the case of 
Wieman v. Updegraff, 344 U. S. 183, "that constitutional protection 


does extend to the public servant whose exclusion pursuant to a statute 


is patently arbitrary or discriminatory. 11 

CONCLUSION 


The appellant respectfully urges that this Court reverse the judg¬ 
ment below and remand the case to the District Court. 


Respectfully submitted, 

Lowry N. Coe 
James S. Brocard 

National Press Building 
Washington 4, D. C. 
District 7-2353 
Attorneys for Appellants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WINANT S. ELLMORE ) 

909 Quaker Lane ) 

Alexandria, Virginia ) 

) 

Plaintiff ) 

) 


ROBERT T. STEVENS ) 

Secretary ) 

Department of the Army ) 

and \ 


PHILLIP YOUNG ) 

Commissioner and Chairman ) 

United States Civil Service ) 

Commission ) 

) 

and ^ 

) 

GEORGE M. MOORE ) 

Commissioner ) 

United States Civil Service ) 

Commission ) 

) 

and \ 


FREDERICK J. LAWTON j 

Commissioner ) 

United States Civil Service ) 

Commission ) 

Defendants j 


Civil Action No. 418- I 55 


FILED 
JAN 28 1955 
Harry M. Hull, Clerk 


COMPLAINT FOR DECLARATORY JUDGMENT THAT IN¬ 
VOLUNTARY RETIREMENT FROM GOVERNMENT SERVICE 
FOR TOTAL DISABILITY IS INVALID AND FOR MANDATORY 
INJUNCTION AND FOR SUCH OTHER RELIEF AS MAY BE 
NECESSARY AND APPROPRIATE IN THE PREMISES 


The complaint of Winant S. Ellmore represents to the Court as 
follows: 
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1. This Court has jurisdiction of this action by virtue of Sections 
2201 and 2202, Title 28 of the United States Code. 

2. The plaintiff is a citizen of the United States and a resident of 
the state of Virginia and brings this action in his own right against the said 
defendants. 

3. The defendant, Robert T. Stevens, is the duly appointed, quali¬ 
fied and acting Secretary of the Department of the Army and in such capa¬ 
city has control and supervision over all of the employees of the Army 
Map Service of the Corps of Engineers. The defendants, Phillip Young, 
George M. Moore and Frederick J. Lawton, are the duly appointed, 
qualified and acting Commissioners of the United States Civil Service 
Commission. 

4. The plaintiff became a civilian employee of the Army Map 
Service, Corps of Engineers, Department of the Army, in December of 
1947. He was progressively delegated greater responsibilities, finally 
being appointed Military Intelligence Research Specialist in August of 
1949, which position the plaintiff held during the period of events leading 
to this litigation. 

5. On or about December 2, 1953, the plaintiff was informed in 
writing by the Civilian Personnel Officer of the Army Map Service that he 
was to report for medical examination to determine his physical fitness 
for continuance in his position as Military Intelligence Research Specialist 
The plaintiff dutifully complied with these instructions, notwithstanding 
the fact that there had been no change in his physical or mental condition 
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since the inception of his employment with the Army Map Service. On 
March 1, 1954, the plaintiff was informed in writing that, as a result of 
the medical examination, it had been recommended that he be separated 
from the Federal Service. He was instructed as to the procedure to 
follow if he desired to apply for retirement disability, and was notified 
that, if he did not choose to act himself, the Army Map Service would take 
the necessary action. He was further advised that he was placed in a sick 
leave status pending final adjudication of his case. Since the plaintiff 
refused to apply for disability retirement, he was advised by the U. S. 
Civil Service Commission, by letter dated March 26, 1954, that the 
Department of the Army had submitted such application. He was requested 
to undergo further examination by a physician designated by the said 
Commission. The plaintiff promptly complied. On April 20, 1954, the 
Retirement Division of the Civil Service Commission informed the plaintiff 
that, on the basis of his recent examination, it had been determined that 
he was totally disabled for useful and efficient service in his position and 
should be retired on an annuity. 

6. An appeal from this determination was duly taken by the 
plaintiff on April 26, 1954, at which time he submitted medical evidence on 
his behalf. On July 12, 1954, the plaintiff was advised by the Board of 
Appeals and Review of the Civil Service Commission that the decision 
approving the application for disability retirement was affirmed. On 
July 15, 1954, the plaintiff appealed the decision of the Board of Appeals 
and Review of the Civil Service Commission directly to the Civil Service 
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Commissioners, which decision was upheld on September 8, 1954. On 
November 16, 1954, the plaintiff requested a reconsideration of his case. 
However, this request was denied on November 29, 1954. 

7. The plaintiff, after notification of his retirement, as set out 

in paragraph 5, submitted to the defendants for their consideration letters 
from three physicians - a general practitioner, a neurologist, and a 
psychiatrist. These physicians are of the opinion that, on the basis of 
their clinical findings, the plaintiff is not suffering from a type or degree 
of physical or mental disability which would prevent him from carrying out 
the duties of Military Intelligence Research Specialist. 

8. The plaintiff further alleges that at no time was he furnished 
with a copy of any charges against him, nor has he ever been advised as 
to whether or not the medical evidence upon which he was retired was 
based on physical or mental grounds. Moreover, the plaintiff has been 
denied the opportunity to examine not only the evidence against him but 
also the witnesses who produced that evidence. He has also been denied 
all access to the file in his case. In sum, the reasons for the compulsory 
retirement of the plaintiff have been kept secret from him. 

9. The plaintiff has exhausted his administrative remedies. 

10. The plaintiff further alleges that his involuntary retirement for 
total disability for useful and efficient service as Military Intelligence 
Research Specialist is invalid for the reason that it is not supported by 
sufficient evidence. Moreover, the finding which constituted the basis for 
the plaintiff's said retirement is patently arbitrary since it was based on 


- 5 - 


medical evidence which has never been disclosed to the plaintiff. The 
action was also arbitrary and discriminatory in that other persons suffering 
from the same or similar affliction as plaintiff are being permitted to hold 
positions similar to the plaintiff's former position whereas the plaintiff is 
compulsorily retired. 

WHEREFORE, the plaintiff prays for judgment as follows: 

1. The Court enter a declaratory judgment declaring that the 
plaintiff's involuntary retirement for total disability is invalid and without 
any legal force or effect. 

2. That an order be entered directing the defendants to restore 
the plaintiff to his position as Military Intelligence Research Specialist 
with the Army Map Service, effective March 1, 1954, and to all rights, 
privileges and benefits pertaining thereto, including back pay from the 
date of his invalid retirement, with the same standing in all respects that 
he would have had except for such invalid retirement. 

3. For such other relief that to the Court may seem just and 

proper. 


LOWRY N. COE 
JAMES S. BROCARD 


By Is I James S. Brocard 
Attorneys for Plaintiff 
717 National Press Building 
Washington 4, D. C. 
District 7-2353 
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XJNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WINANT S. ELLMORE, 

Plaintiff 

v. 

ROBERT STEVENS, ET AL. , 

Defendants 

MOTION TO DISMISS OR, IN THE ALTERNATIVE, 

_ FOR SUMMARY JUDGMENT _ 

Come now the defendants by their attorney, the United States 
Attorney, and move this Honorable Court to dismiss this cause for lack of 
jurisdiction and failure to state a claim upon which relief may be granted, 
or in the alternative, for the purposes of summary judgment considering 
the certified file of the Department of the Army pertaining to this plain¬ 
tiff, which is annexed hereto and made a part of this motion, enter sum¬ 
mary judgment for the defendants on the ground that there is no genuine 
issue as to any material fact and defendants are entitled to judgment as a 
matter of law. 

_ /s/ Leo A. Rover _ 

LEO A. ROVER 
United States Attorney 

_ /s/ Oliver Gasch _ 

OLIVER GASCH 

Assistant United States Attorney 

_ /s/ Frank H Strickler _ 

FRANK H. STRICKLER 
Assistant United States Attorney 

_ Is I Joseph M F. Ryan, Jr. 

JOSEPH M. F. RYAN, JR. 

Assistant United States Attorney 


Civil Action No. 418-55 

FILED 
APR 11 1955 
Harry M. Hull, Clerk 
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TJNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WINANT S. ELLMORE, 

Plaintiff 


FILED 
JUN 29 1955 
Harry M. Hull, Clerk 


v. 


Civil Action No. 418-55 


ROBERT STEVENS, et al., 

Defendants 


ORDER 


The above entitled cause having come on for hearing on 
defendants’ Motion.to Dismiss, or in the alternative for Summary 
Judgment, and plaintiff’s opposition thereto, and all arguments having 
been presented by both plaintiff and defendant, and it appearing to the 
court that there is no jurisdiction over the subject matter of the 
complaint herein, and it further appearing to the court that if there 
were jurisdiction the complaint herein fails to state a claim upon which 
relief may be granted, it is this 27 day of June, 1955, 

ADJUDGED, ORDERED and DECREED that the defendants’ 
Motion to Dismiss be and hereby is granted, and the complaint herein 
is dismissed. 


/s / Edward M. Curran 
JUDGE 
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Certificate of Service 

I hereby certify that service of the foregoing Order was made 
upon plaintiff by mailing a copy thereof to his attorneys Lowrey N. Coe 
and James S. Brocard, Esquires, 717 National Press Bldg., Washington, 
D. C., this 28th day of June, 1955. 


/si Joseph M. F. Ryan, Jr. 
JOSEPH M. F. RYAN, JR. 
Assistant United States Attorney 
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In appellees’ opinion, the questions presented are: 

1. Whether the District Court properly held that the 
Lloyd-LaFollette Act is inapplicable to involuntary retire¬ 
ments under the Civil Service Retirement Act. 

2. Whether the District Court properly held that the 
Civil Service Retirement Act does not require a hearing 
or the disclosure of medical evidence. 

3. Whether appellant’s objections to the administrative 
proceeding were waived because not timely raised. 

4. Whether appellant suffered prejudice from the non¬ 
disclosure of medical reports since he was fully aware of 
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(i) 


INDEX 


I 

i 


| 

Counterstatement of the case .!. 

Statutes and Regulations Involved.!. 

Summary of Argument .j. 

Argument: 

I. Appellant’s Involuntary Retirement From Government 
Service Was Made In Accordance With Applicable 
Statutory and Regulator}' Procedures and Therefore Was 
Valid .j. 

A. The Lloyd-Lafollette Act Is Inapplicable To In¬ 

voluntary Retirement Under The Civil Service 
Retirement Act .!. 

B. The Retirement Act Contemplates a Determinatioln 

Of Disability by Expert Medical Investigation 
and No Hearing or Disclosure of Medical Evi¬ 
dence Is Required .|. 

II. Appellant Is Precluded From Contesting the Xon-Disclp- 
sure Regulations in This Litigation Because Timelly 
Objection Was Not Made During The Administrative 
Proceeding And No Prejudice Is Shown.i. 

A. Timely objection was not made during the admin¬ 

istrative proceeding .j. 

B. Appellant did not show that he was prejudiced 

by the non-disclosure of the Government’s medi¬ 
cal reports .j. 

Conclusion .|. 

Supplement .j. 


Page 

1 

4 

4 


5 


6 


30 


34 

34 


35 

37 

38 


TABLE OF CASES 

Bailey v. Richardson, SC U. S. App. D. C. 24S, 259, 382 F. 2d 46, 

57 (1950), affirmed by an equally divided court, 341 U-S. 91S. . J. 12 

Boske v. Comingore, 177 U.S. 459 (1900).|. 5 

Carter v. Forrestal, S5 U. S. App. D. C. 53, 55, 175 F. 2d 364 

(1949), cert, denied , 338 U. S. S32.j. 5,13 

City of Muncie v. Horlacher , 22 Ind. 302, 53 N.E. 2d 631 (1944) ‘. S 

Denby v. Berry, 263 U.S. 29, 36 (1923).7 

Flanagan v. Young, — U. S. App. D. C. —, — F. 2d — (Xb. 

12288, decided December 22, 1955) .}. 6,9 

Garner v. Los Angeles Board, 341 U.S. 716, 723 (1951).j. 12 

Hammond v. Hull, 76 U. S. App. D. C. 301, 303, 331 F. 2d 23 

(1942) cert, denied, 318 U. S. 777.j. 5 

Jones v. Hobby, — U. S. App. D. C. —, — F. 2d — (No. 12407, 

decided May 26, 1955) .] • 10 

Kohlberg v. Gray, 93 U. S. App. D. C. 97, 98, 207 F. 2d 35 

(1953), cert, denied, 346 U. S. 937.j. 13 

Laden v. Crosson, 108 F. Supp. 240, 243 (E.D. Pa. 1952).i. 7 

Levine v. Farley, 70 U. S. App. D. C. 3S1, 107 F. 2d 186 (1940|), 

cert, denied, 308 U.S. 622.j. 13 

Levy v. Woods, 84 U. S. App. D. C. 138, 171 F. 2d 145 (1948).. 13 


i 


I 


(m) 























IV 


page 

16 


Market Street R. Co. v. Comn., 324 U.S. 548, 561-562 (1945). 

McCarl v. Miguel, 62 U. S. App. D. C. 259, 261-262, 66 F. 2d 564 

(1933) 13 

Missouri Broadcasting Corp. v. Federal Communications Commis¬ 
sion, 6S U. S. App. D. C. 154, 157, 94 F. 2d 623 (1937), cert. 

denied, 303 U. S. 655 . 16 

Money v. Anderson, 93 U. S. App. D. C. 130, 133-134, 20S F. 2d 

34 (1953) . 7 

Mulligan v. Andrews, 93 U. S. App. D. C. 375, 378, 211 F. 2d 

28 (1954) . 5,7 

Myers v. Hollister, — U. S. App. D. C. —, 226 F. 2d 346 (1955) . 9 

National Labor Relations Board v. Cheney Lumber Co., 327 U. S. 

385, 3S7-3SS (1946) . 14 

Retirement Board v. McGovern, 316 Pa. 161, 174 A. 400 (1934) ... 7 

Robertson v. Chambers, 341 U. S. 37, 39 (1951). 10 

Sawyer v. Stevens, 95 U. S. App. D. C. 267, 221 F. 2d S22 (1954), 

cert, denied, 348 U. S. 959. 6,13,15 

Scher v. Weeks, — U. S. App. D. C. —, — F. 2d — (No. 12827, 

decided January 19, 1956) . 12 

Spencer v. Bullock, 94 U. S. App. D. C. 3SS, 216 F. 2d 54 

(1954) . 7 

Thomas v. Ward, — U. S. App. D. C. —, 225 F. 2d 953 (1955) .... 5,10 

Tims v. Bingham, 166 N.Y.S. 28 (Sup. Ct. 1906). 7 

United States v. Pierce Auto Lines Co., 327 U. S. 515, 528-530 

(1946) 16 

United States v. Tucker Truck Lines, 344 U. S. 33, 36-37 (1952) . . 14 

Washington v. Summerfield, — U- S. App. D. C. —, — F. 2d — 

(No. 12644, decided November 23, 1955). 5, 6 

Weiman v. Updegraff, 344 U.S. 1S3 (1952). 12 

Williams v. Cravens, 93 U. S. App. D. C. 3S0, 210 F. 2d 874 
(1954), cert, denied, 348 U.S. 819. 13 

OTHER REFERENCES 
Civil Service Retirement Act: 

5 U.S.C. § 709 (1952). 11 

5 U.S.C. § 710 (1952). 10 

5 U.S.C. § 711 (1952). 10 

Section 6 of the Llovd-Lafollette Act, 5 U.S.C. § 652 (1952), 

4, 5, 6, 7, S, 9,10 

Performance Rating Act, 5 U.S.C. § 2005 (1952). 9,10 

Section 14 of the Veterans’ Preference Act, 5 U.S.C. § S63 

(1952) 6,7,9,10 

38 U.S.C. § 693 i(a) (1952). 10 

5 C. F. R. § 29.11 (1949 Ed.) . 11 

59 Cong. Rec., 2501-2502, 2755, 2846, 3395, 3396 (1920). 8 

























T 

i 


©mtcb States! Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,855 

WlNANT S. ELLMORE, APPELLANT 

i 

i 

V. 

Wilbur M. Brucker, Secretary of the Army, Et ^l., 

APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COUIik FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This suit was commenced by the filing of a complaint in 
the District Court on January 28, 1955, in which the plain¬ 
tiff-appellant sought declaratory and injunctive relief in 
connection with his involuntary retirement from Govern¬ 
ment service. The complaint set forth that appellant had 
been involuntarily retired after a determination by the 
Army and the Civil Service Commission that “lnj was 
totally disabled for useful and efficient service in hisj posi¬ 
tion. ...” (J. A. 3). It was alleged that the finding which 
constituted the basis for appellant’s retirement was ‘j*arbi¬ 
trary” because based on undisclosed medical evidences and 
“arbitrary and discriminatory” because “other persons 
suffering from the same or similar affliction as plaintiff 
are being permitted to hold positions similar to the plain¬ 
tiff’s former position whereas the plaintiff is compulsorily 
retired.” (J. A. 4-5.) The complaint also alleged that 
appellant was not furnished a copy of the “charges” 
against him, and that the “reasons” for his retirement 
have been kept “secret” (J. A. 4). 

On April 11, 1955, the Government filed an alternative 
motion to dismiss the complaint or grant summary judg- 
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i 
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i 
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i 

1 

I 


(1) 


9 


ment for defendants-appellees (J. A. 6). Annexed to 
the motion and made a part thereof was the certified file 
of the Department of the Army pertaining to the appellant. 
The uncontradicted documents in this file record in detail 
the history of appellant’s case. They show that on April 
28, 1952, after a considerable period of observation of 
appellant’s unusual job behavior, the Army served charges 
on appellant in connection with a proposed four-day sus¬ 
pension (Ex. 23).» These charges stated that appellant 
had attempted to coerce his supervisor; that he had upset 
the morale of his section with “incessant referrals” to 
“powerful outside influence,” with claims that he was a 
member of a congressional committee and that he was one 
of the people who had caused revision of the Federal leave 
system, and with statements that unless given permanent 
civil service status, his “influence” would cause a cut in 
his division’s appropriations; that lie was discourteous 
to a fellow employee, illustrating his “uncooperative and 
arrogant attitude”; that he placed his hands on a female 
co-employee in an “objectionable intimate manner”; and 
that in other respects he had upset his entire working group 
(Ex. 23). On April 30, 1952, appellant answered the 
charges giving in detail his version of the various inci¬ 
dents which had been set forth (Ex. 24). In part, his an¬ 
swer complained of “persecution” by his supervisors, and 
stated that certain of the incidents tended “to impair my 
health.” With respect to the charge of rudely taking a 
chair from a female co-worker, he explained that his action 
was necessary to prevent an “attack” or “seizure.” With 
respect to other objectionable behavior to a co-worker in 
connection with group hospitalization payments, he ex¬ 
plained that he was concerned with the return of his check 
because “Having been paralyzed and at various times being 
used for the prevention and care of polio encephalitis, I 
have all my life, encountered great difficulty in obtaining 
insurance.” In another part of his answer appellant noted 
“If my attitude has created a morale problem in my branch, 
I am sorry, hut if this refers to my health I am powerless 
to do anything about it.” He concluded with the state¬ 
ment “. . . I would repeat that I am a victim of polio en- 
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cephalitis and that in my small way I have given jof my 
time, strength, and blood in order that others may live— 
perhaps dear to you—and the only reward that I |ask is 
that I may be privileged to work in my Government iij peace 
and harmony with my fellow man.” (Ex. 24.) 

i 

Following appellant’s answer to the charges, he was ad¬ 
vised on December 2, 1953, that “In order to determine 
whether you are able to continue in your present position, 
it is necessary that a medical examination be made.” 
(Ex. 27.) Such an examination occurred on December 3, 
1953. Subsequently, on March 1, 1954, appellant was 
notified by the Army that as a result of the medical exam¬ 
inations, “it has been recommended that you be separated 
for disability from the Federal Service” (Ex. 3S). A form 
for making application for retirement was enclosed, and 
appellant was advised that if he did not apply for | retire¬ 
ment, the Army would “take the necessary action by for¬ 
warding the medical recommendation along witjh this 
agency’s request for your disability retirement ;to the 
United States Civil Service Commission for final approval” 
(Ibid). 

Appellant “protested” the Army’s recommendation (Ex. 
39), and accordingly on March 16, 1954, the Army referred 
the case to the Civil Service Commission with the recom¬ 
mendation that appellant be retired for disability (Ex. 40). 
The letter of reference from the Army to the Commission 
stated that appellant “suffers what appear to be epileptic 
attacks which at times leave him with a loss of menliory as 
to immediately preceding actions” (Ibid). The! letter 
described the serious effect of appellant’s illness on his 
work, and stated that there was no other available position 
to which appellant could be assigned (Ibid). Inclosed with 
the referral letter were a service history of appellant, the 
application for retirement, a statement from appellant’s 
supervisor, and a copy of the medical reports on appellant’s 
condition (Ibid). 

The Civil Service Commission on March 26, 1954, re¬ 
quested appellant to submit to another medical examina¬ 
tion in connection with the application for disability retire¬ 
ment filed hv the Army (Ex. 41). Following this e^amina- 
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tion, the Retirement Division of the Civil Service Commis¬ 
sion on April 20, 1954, approved the application for dis¬ 
ability retirement and notified the Army and appellant 
(Ex. 42). Appellant subsequently submitted affidavits 
from three private physicians, a general practitioner, a 
neurologist, and a psychiatrist, stating their opinion that 
appellant was “not suffering from a type or degree of 
physical or mental disability which would prevent him from 
carrying out the duties of Military Intelligence Research 
Specialist’’ (J. A. 4). Appellant then appealed the deter¬ 
mination of the Retirement Division to the Board of Ap¬ 
peals and Review and to the Commissioners (Ex. 44). The 
appeals were unsuccessful and appellant’s retirement was 
made effective September 30, 1954 (Ex’s. 45-46). There¬ 
after, this suit was begun. 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutes and regulations are set forth in 
a supplement, infra at 18 et seq. 

SUMMARY OF ARGUMENT 

The District Court properly held, in agreement with the 
Civil Service Commission, that the Civil Service Retire¬ 
ment Act was exclusively applicable to involuntary retire¬ 
ments from the Federal service. Section 6 of the Llovd- 
LaFollette Act is inapplicable to such proceedings since 
an employee retired for disability under an annuity has 
not been “removed or suspended” from the service for 
“cause” as those terms are used in the Lloyd-LaFollette 
Act. Involuntary retirement is the consequence of a de¬ 
termination that an employee’s physical or mental condi¬ 
tion renders him “totally disabled for useful and efficient 
service. ...” Under the Retirement Act, this determina¬ 
tion is made on the basis of a medical examination. In 
terms the Retirement Act does not require an adversary 
hearing or the disclosure of medical evidence, and no reason 
appears for compelling such a construction. The prescribed 
procedures are appropriate for determining medical dis¬ 
ability, and do not offend the due process clause of the 
Fifth Amendment to the Constitution. 


In any event, appellant’s objections to the administrative 
proceeding were waived because not timely raised. It! also 
is clear that appellant did not suffer prejudice from the! non¬ 
disclosure of medical reports since he was fully aware Of his 
medical condition. 


ARGUMENT 


Appellant’s Involuntary Retirement From Government Service 
Was Made in Accordance with Applicable Statutory and 
Regulatory Procedures and Therefore Was Valid 

Introduction 

i 

This Court has recognized that review of cases involving 

. ! 

personal actions by the Executive department “is narrowly 
limited by the absence of express statutory provisions there¬ 
for”. Mulligan v. Andrews, 93 U.S. App. D. C. 375j, 378, 
211 F. 2d 28 (1954). In cases involving questions of! stat¬ 
utory interpretation, the Court has emphasized the primary 
role of the Civil Service Commission in carrying out the 
employment policies of Congress and the Executive. In 
Hammond v. Hull, 76 U.S. App. D.C. 301, 303, 131 FJ2d 23 
(1942), cert . denied, 318 U.S. 777, the Court declared that 
“When the performance of official duty requires an jinter- 
pretation of the law which governs that performance, the 
interpretation placed by the officer upon the law will not 
be interfered with, certainly, unless it is clearly wronjg and 
the official action arbitrary and capricious.” Similarly, in 
Carter v. Forrestal, 85 U.S. App. D.C. 53, 55, 175 F. 2d 364 
(1949), cert, denied, 338 U.S. 832, the Court stated that a 
regulation adopted by the head of an executive department 
for the conduct of his employees “ ‘should not be jdisre- 
garded or annulled unless, in the judgment of the Couft, it is 
plainly and palpably inconsistent with the law.’ ” 1 And fi¬ 
nally, in the same tenor, this Court recently said in Wash¬ 
ington v. Summer field, —U.S. App. D.C. —, — F. 2<jl 

(No. 12644, decided November 23, 1955), and Thoinas v. 

Ward, — U.S. App. D.C.-, 225 F. 2d 953 (1955), that 

“an administrative ruling or a question of law wouldibe ac- 

- ! 

1 Quoting from Boske v. Comingore, 177 U. S. 459, 470 (1900). 
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cepted if reasonable, unless there were ‘compelling consid¬ 
erations to the contrary.’ ” 

The District Court by its order dismissing appellant’s 
complaint, in effect upheld the Civil Service Commission’s 
decision that the Lloyd-LaFollette Act is inapplicable to 
retirements under the Civil Service Retirement Act 
and that the Retirement Act does not require a 
hearing or the disclosure of medical evidence. “Such 
has been the administrative practice, with which, in the 
absence of a misconstruction of the governing statutes, 
we should not interfere.” Washington v. Summerfield, 
supra. This appears to have been the view of the Court 
when these issues were previously before it. Sawyer v. 
Stevens , 95 U.S. App. D.C. 267, 221 F. 2d 822 (1954), cert, 
denied , 348 U.S. 959. 2 Appellees will show that this inter¬ 
pretation is reasonable and not plainly and palpably incon¬ 
sistent with the applicable laws. 

A. The Lloyd-LaFollette Act is Inapplicable to Involuntary 

Retirement Under the Civil Service Retirement Act. 

Section 6 of the Lloyd-LaFollette Act, 5 U.S.C. § 652 
(1952), like Section 14 of the Veterans’ Preference Act, 

5 U.S.C. § 863 (1952), has no relation to retirements from 
Government service. The proceedings described in Section 

6 obviously relate to disciplinary actions. The action taken 
must be for “cause”. The proceedings are initiated by the 
filing of a notice of a proposed action, indicating that some 
dereliction in the performance of the employee’s duties is 
involved. At the conclusion of the proceedings, if the 
charges against the employee are sustained, a sanction 
is imposed ranging from discharge or suspension to a re¬ 
duction in rank or compensation. 

This Court in Flanagan v. Young , — U.S. App. D.C. —, 
— F. 2d — (No. 12288, decided December 22, 1955), re¬ 
cently recognized the disciplinary nature of proceedings 

2 The District Court in Sawyer v. Stevens. Civ. Action 3321-51, 
while critical of the applicable regulations, sustained the Commis¬ 
sion’s view that the Retirement Act does not require a hearing or the 
disclosure of medical evidence. On appeal this Court affirmed the 
judgment of the District Court in a per curiam opinion. 
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under Section 14 of the Veterans’ Preference Act. j The 
Court held that a proceeding under Section 14, like a dis¬ 
charge for forbidden political activity under the Hatch Act, 
“is a discharge for a ‘cause’ resulting from the individual’s 
‘behavior or conduct’ .... ” Id., Slip Op. at 6, quoting 
from Laden v. Crosson, 108 F. Supp. 240, 243 (E.Ij>. Pa. 
1952). Similar recognition of the character of Lloyjd-La- 
Follette and Veterans’ Preference Act proceedings isj indi¬ 
cated by numerous other decisions of the Court. See e.g., 
Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F. 2d 
2S (1954); Money v. Anderson, 93 U.S. App. D.C. 13ol, 133- 
134, 208 F. 2d 34 (1953). 

Placing an employee on an annuity because of his physi¬ 
cal or mental condition cannot reasonably be compared to 
“a discharge for a ‘cause’ resulting from the individual’s 
‘behavior or conduct’ . . . .” A retirement proceeding, un¬ 
like a removal for cause, is in no sense disciplinary injchar- 
acter. This principle is established by numerous judicial 
decisions. In Denby v. Berry, 263 U.S. 29, 36 (1923), which 
involved the retirement rights of a Navv reserve officer, the 
Supreme Court declared that “no form of retirement is a 
removal by way of punishment.” See also, Spencer vj Bul¬ 
loch, 94 U.S. App. D.C. 388, 216 F. 2d 54 (1954); Retirement 
Board, v. McGovern, 316 Pa. 161,174 A. 400 (1934). In\Tims 
v. Bingham, 166 N.Y.S. 28 (Sup. Ct. 1906), the courjt was 
concerned with whether a period of limitations prescribed 
for dismissals for cause under Section 302 of the Citvjchar- 
ter, applied to “retirement or dismissal” for physical or 
mental disability under Section 354 of the charter. The 
court held that the Section 302 limitation was inapplicable 
to a Section 354 proceeding, making the following explana¬ 
tion {Id., 166 N.Y.S. at 29): 

i 

“It is perfectly plain that, although the wordj ‘dis¬ 
miss’ is used, in both Sections 302 and 354, it is not used 
in the same sense in both cases. When an officer ijs dis¬ 
missed in accordance with the provisions of Section 302, 
he is peremptorily discharged in disgrace of his convic¬ 
tion of misconduct of some sort. His connection with 
the force ceases, and he is in exactly the same position 
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so far as any obligation on the part of the city is con¬ 
cerned as if he had never been a member. When, how¬ 
ever, he is ‘retired or dismissed’ under the provisions 
of Section 354 a very different condition arises. He 
still remains a member of the force to all intents and 
purposes, except that he is excused from active duty. 
He is not discharged or removed from office, and he con¬ 
tinues to draw a salary from the city in the form of a 
pension.” 

Similarly in City of Muncie v. Horlaclier, 22 Ind. 302, 53 N.E. 
2d 361 (1944), the court, denying recovery to a municipal 
employee, held that “The special findings do not show that 
[the plaintiff] was discharged, but show, affirmatively, that 
he was retired from active duty and placed on the pension 
roll because of his age and the length of his service on the 
force.” Id., 53 N.E. 2d at 633. This case again illustrates 
the clear distinction between a retirement for disabilitv and 
a discharge for cause. 

AYhen the Lloyd-LaFollette Act was enacted in 1912, 
there were no laws with respect to retirement from the 
Federal service. Obviously, therefore, there was no Con¬ 
gressional intention to have that Act apply to retirements. 
It is noteworthy, on the other hand, that the legislative 
history of the Retirement Act, which was adopted in 1920, 
does disclose a Congressional understanding that retire¬ 
ment procedures would operate entirely without relation 
to the already existing discharge laws and regulations. 
The substance of numerous Congressional comments on 
the purpose of the Retirement law was that it would allow 
a more humane treatment of affected employees than would 
regular procedures requiring their complete removal from 
service. See 59 Cong. Rec. 2501-2502, 2755, 2846, 3395, 
3396 (1920). The debates in Congress clearly refute any 
suggestion that retirement is the equivalent of a discharge 
for cause. 

The language of Section 6 of the Lloyd-LaFollette Act 
does not refer to retirements. It is clear that an employee 
placed on an annuity because of medical disabilitv has 
not been “removed or suspended without pay” and for 
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“cause” from the Government service, as those terms are 
used in Section 6 of the Lloyd-LaFollette Act. The dis¬ 
tinction basically, as we have indicated above, is twofold: 
(1) an employee is not deemed to “cause” incapacity which 
results from the employee’s physical or mental disability, 
and (2) an employee is not deemed “discharged” tjrom 
service when he is excused from active duty and paitj. an 
annuity because of such disability. Congress evidently 
determined upon a different policy and procedure j for 
retirement cases than that which was in effect for \ dis¬ 
charges for cause, and no reason is suggested for this 
Court to overturn the legislative provisions in this reghrd. 

Assuming arguendo, but certainly not conceding, that! the 
Retirement Act and the Lloyd-LaFollette Act did deal Tjvith 
the same subject matter, the provisions of the Retirement 
Act still would be controlling here. For even on that! as¬ 
sumption, the Retirement Act as the later of two enactments 
dealing with the same subject matter would prevail over 
any inconsistent provisions of the earlier legislation, i In 
substance, the Act under this view would have to bd in¬ 
terpreted as an exception to the general legislation dealing 
with removals from Government service, covering cases 
of removal because of medical disability. Since this j un- 
deniably is a case of medical disability, the Retirement 
Act would remain exclusively applicable. See Myers v. 
Hollister, — U. S. App. D. C. —, 226 F. 2d 346 (19|55), 
and cases cited. See also, Flanagan v. Young, — U. S. App. 
D.C. —, —F. 2d — (No. 12288, decided December 22, 19j55). 

Retirement laws are a well-recognized benefit to iem- 
plovees. Actually, it requires considerable straining to 
conceive of an employee retired on an annuity as one who 
has suffered discharge or lesser punishment for “cau^e”. 
Appellant’s attempt to equate separation for physical 
or mental disability and a reprisal for misconducts is 
entirely inconsistent with contemporary attitudes towards 
physical and mental illness. Certainly, there is no njiore 
basis for construing the Lloyd-LaFollette Act as a mqdi- 

i 

fication of the Retirement Act than there was for con¬ 
struing the Performance Rating Act, 5 U.S.C. §2005 (1952), 
as a modification of the Veterans’ Preference Act. Cf. 
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Thomas v. Ward, — U. S. App. D. C. —, 225 F. 2d 953 
(1955); Jones v. Hobby, — U. S. App. D. C. —, — F. 2d — 
(No. 12407, decided May 26, 1955). It is evident that the 
Llovd-LaFollette Act and the Retirement Act, like the 
Veterans’ Preference Act and the Performance Rating 
Act, serve different purposes and functions and that each 
is independently operative in its field. 

B. The Retirement Act Contemplates a Determination of 
Disability by Expert Medical Investigation, and No 
Hearing or Disclosure of Medical Evidence Is Re¬ 
quired. 

No provision of the Civil Service Retirement Act re¬ 
quires an adversary hearing or the disclosure of medical 
evidence before retirement of an employee. To the con¬ 
trary, the Act plainly contemplates a determination of 
medical facts by expert examination and not through a 
quasi-judicial proceeding. As the Supreme Court said in 
a case involving retirement under the Servicemen’s Read¬ 
justment Act of 1944, 38 U.S.C. §693 i(a) (1952): “These 
hearings are not contests; they arc inquiries concerning 
disability.” Robertson v. Chambers, 341 U. S. 37, 39 (1951). 

The plain language of the Act rebuts appellant’s sug¬ 
gestion that the administrative proceeding must be an 
adversary one. The subject of inquiry under the Act is 
whether the employee is “. . . totally disabled for useful 
and efficient service in the grade or position occupied . . . 
by reason of disease or injury not due to vicious habits, 
intemperance, or wilful misconduct. ...” 5 U.S.C. §710 
(1952). Section 710 provides for a determination of dis- 
abilitv onlv after examination bv a medical officer of the 

1 V V 

United States or by a physician or surgeon designated 
by the Civil Service Commission. Section 711, in a similar 
vein, provides for annual examinations of “every annui¬ 
tant retired under the provisions of this section unless 
the disability for which retired be permanent in character. 
. . .” Section 711 further authorizes the Commission to 
“order or direct at any time such medical or other exami¬ 
nation as it shall deem necessary to determine the facts 
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pro- 

such 


relative to the nature and degree of disability of ■ any 
officer or employee retired on an annuity under this; sec¬ 
tion.’ ’ These provisions clearly authorize the Civil Service 
Commission to rely on the judgment of its own experts 
in determining the facts as to disability. They may reflect 
congressional reluctance to introduce into retirement 
ceedings the often criticized “battle of the experts” 
as occurs in ordinary litigation. 

The Act expressly authorizes and directs the Corrlmis- 
sion “to make such rules and regulations as may be njeces- 
sarv and proper for the purpose of carrying the provisions 
of this Act into full force and effect.” 5 U.S.C. §709 (1^52). 
Consistently with the non-adversary character of the I pro¬ 
ceeding, and because of the delicate nature of the subject 
involved, the Commission’s regulations provide that “files, 
records, reports, and other papers and documents pertain¬ 
ing to any claim . . . will be deemed confidential and privi¬ 
leged.” 5 C.F.R. §29.11 (a) (1). However, disclosure of 
information contained in the files is authorized in certain 
circumstances. In accordance with the regulations,! dis¬ 
closure may be made “to a claimant or his duly authorized 
representative in matters concerning himself alone yhen 
such disclosure would not be injurious to the physical or 
mental health of the claimant or be regarded as a breach 
of confidence.” 5 C.F.R. §29.11 (a) (2). These regula¬ 
tions certainly do not violate any of the claimant’s rights 
under the Retirement Act since that Act, as has just jbeen 
discussed, contemplates a unilateral determination by the 
Commission of the prerequisite facts. If anything,j the 
provision for disclosure under some circumstances iis a 
benefit which the Act does not confer, and any incon¬ 
sistency, therefore, is in favor of the employee. 

Appellant’s contention that a quasi-judicial hearing! and 
the disclosure of medical evidence is required in retire¬ 
ment cases, despite a token disclaimer, actually is bgsed 
on the assumption that appellant has a property ijight 
within the Fifth Amendment to continued active employ¬ 
ment by the Federal government. This assumption is 
plainly untenable. “It has been held repeatedly and con- 
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sistently that Government employ is not ‘property’ and 
that in this particular it is not a contract.” Bailey v. 
Richardson, 86 U.S. App. D.C. 248, 259, 182 F. 2d 46, 57 
(1950), affirmed by an equally divided Court , 341 U. S. 918, 
and cases cited. See also Scher v. Weeks, — U. S. App. 
D. C. —, — F. 2d — (No. 12827, decided January 19, 1956). 
The Court held in the Bailey case that the Government 
could act upon confidential information in inquiries re¬ 
lating to Government employees. Dealing with a dis¬ 
charge case, the Court noted that “Never in our history 
has a Government administrative employee been entitled 
to a hearing of the quasi-judicial type upon his dismissal 
from Government service.” Ibid. In unambiguous lan¬ 
guage the Court declared that “In terms the due process 
clause does not apply to the holding of a Government 
office.” Ibid. Specifically discussing the Lloyd-LaFollette 
Act, which plaintiff in the Bailey case said must apply to 
discharges on loyalty grounds under Executive Order 9835, 
the Court states: 

“. . . [I]t should be noted that this statute affords 
an employee less in some respects than the Executive 
Order we are studying. It may or may not require 
greater specificity in the statement of charges, but it 
requires no oral hearing whatever. And it no more 
requires confrontation by witnesses than does the 
Order.” 

Appellant in his brief appears to be suggesting that 
the Supreme Court overruled the Bailey decision in the 
later case of Weiman v. Updegraff, 344 U. S. 183 (1952). 
It is incredible that the Supreme Court would have done 
so without reference to the Bailey opinion. The Weiman 
case holds simply that it is unconstitutional to require a 
state employee to swear that he has not been a member 
of any “designated” organization, since such membership 
may have been innocent or unknowing. Cf. Garner v. Los 
Angeles Board, 341 U. S. 716, 723 (1951). It has abso¬ 
lutely nothing to do with evidentiary or other require¬ 
ments either in discharge or retirement cases. Appellant’s 


contention that he has a right to be dismissed in a manner 
which will not jeopardize his future employability, j does 
not support his assertion that the medical evidence must 
be disclosed. The disclosure of this adverse information 
concerning his condition could hardly enhance his future 
employability. 

Aside from procedural objections, the complaint iii this 
case alleged in substance that appellant’s retirement; was 
not supported by sufficient evidence. By this contention 
appellant sought to attack in the District Court the sub¬ 
stantive merit of the Commission’s determination oi dis¬ 
ability The District Court however, was not available as 
a forum for redetermining appellant’s medical condition. 
The controlling principle was recently reiterated by the 
Court in a discharge case, Kohlberg v. Gray, 93 U. S. App. 
D. C. 97, 207 F. 2d 35 (1953), cert, denied, 346 U.SJ937: 

It is not for us to say whether the Commission’s; find¬ 
ing is correct; “where action is taken in removingjfrom 
office an employee * * * in accordance with the re¬ 
quirements of the statute relating thereto # * j # a 
court of law has no jurisdiction to inquire into thejguilt 
or innocence of the employee as to the charges jupon 
which he was removed.” 3 

The same jurisdictional limitations obviously apply by 
analogy to retirement proceedings. Cf. McCarl v. Miguel, 
62 U. S. App. D. C. 259, 261-262,'66 F. 2d 564 (1933). Ap¬ 
pellant’s contentions in this case fail because it is clear Jiere, 
as in Sawyer v. Stevens, supra, that lie was properly reitired 
on an annuity in accordance with the procedures set forth 
in the Civil Service Retirement Act and regulations o^ the 
Civil Service Commission. 

3 Quoting from Levine v. Farley, 70 U. S. App. D. C. 381, 380, 107 
F. 2d 186, 191 (1940), cert, denied , 308 U. S. 622. See also , Carter 
v. Forrestal, 85 U. S. App. D. C. 53. 54, 175 F. 2d 364 (1949) j cert, 
denied 338 U. S. 832; Levy v. Woods, 84 U. S. App. D. C. 138!, 139. 
171 F. 2d 145 (1948); Williams v. Cravens, 93 U. S. App. D.Cj. 380, 
210 F. 2d 874 (1954), cert, denied , 348 U. S. 819. 



Appellant Is Precluded From Contesting the Non-Disclosure 
Regulations in This Litigation Because Timely Objection Was 
Not Made During the Administrative Proceeding and No 
Prejudice Is Shown 

A. Timely objection was not made during the administrative 

proceeding 

Appellant’s failure to raise specific objections to the 
retirement proceeding when his case was being administra¬ 
tively considered, precludes his present contention that the 
proceeding was invalid because he was given no opportunity 
to examine fully the medical reports upon which the Civil 
Service Commission relied. It is now well settled that a 
party waives judicial review of administrative rulings to 
which he did not raise timely objection during the adminis¬ 
trative proceeding. Cf. United States v. Tucker Truck 
Lines, 344 U. S. 33, 36-37 (1952) and cases cited; National 
Labor Relations Board v. Cheney Lumber Co., 327 U. S. 
385, 387-3S8 (1946). As the Supreme Court explained in 
the Tucker case, supra at 36-37: 

We have recognized in more than a few decisions, and 
Congress has recognized in more than a few statutes, 
that orderly procedure and good administration require 
that objections to the proceedings of an administrative 
agency be made while it has opportunity for correction 
in order to raise issues reviewable by the courts. It is 
urged in this case that the Commission had a prede¬ 
termined policy on this subject which would have re¬ 
quired it to overrule the objection if made. While this 
may well be true, the Commission is obliged to deal 
with a large number of like cases. Repetition of the 
objection in them might lead to a change of policy, or, 
if it did not, the Commission would at least be put on 
notice of the accumulating risk of wholesale reversals 
being incurred by its persistence. Simple fairness to 
those who are engaged in the tasks of administration, 
and to litigants, requires as a general rule that courts 
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should not topple over administrative decisions Unless 
the administrative body not only has erred but has erred 
against objection made at the time appropriate Under 
its practice. [Emphasis added.] 

It should be pointed out that a timely objection or request 
for the medical reports in this case would not necessarily 
have been futile. As already noted, the Commission’s irules 
specifically provide for disclosure of medical reports Wo a 
claimant or to his duly authorized representative in matters 
concerning himself alone when such disclosure would ijot be 
injurious to the physical or mental health of the claimant or 
be regarded as a breach of confidence.” The record before 
this Court in the Sawyer case, supra, which may be I judi¬ 
cially noticed, established that the Commission’s practice 
was to consider a request for full disclosure on the facts of 
each case (J. A. 78, Court of Appeals No. 12,073). In his 
testimony for the Commission in the Sawyer casej Mr. 
Crunkilton, the Associate Legal Adviser of the Retirement 
Division, stated that the medical reports were disclosed in 
“many cases” (J. A. 29, Court of Appeals No. 12^073). 
Appellant in this case gave the Commission no opportunity 
to consider whether its medical reports should be disclosed. 
Under these circumstances, this is a compelling case fbr in¬ 
voking the waiver principle. 

• - i 

B. Appellant did not show that he teas prejudiced b\j the 
non-disclosure of the Government's medical reports 

The counterstatement of the case, supra, discloses! that 
appellant was aware of his disabling medical condition.! His 
own complaint states that “. . . other persons suffering 
from the same or similar affliction as plaintiff are being per¬ 
mitted to hold positions similar to the plaintiff’s former 
position whereas the plaintiff is compulsorily retired” 
(J. A. 5). This allegation clearly is an admission by appel¬ 
lant that he knows the “affliction” for which he has been 
retired. t\ . 

The complaint also alleges that appellant submitted to 
the Commission for their consideration letters from three 
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physicians—a general practitioner, a neurologist, and a 
psychiatrist, who were of the opinion that appellant was 
“not suffering from a type or degree of physical or mental 
disability which would prevent him from carrying out the 
duties of Military Intelligence Research Specialist” 
(J. A. 4). There is no allegation in the complaint that this 
evidence was not considered by the Commission. This alle¬ 
gation shows again that appellant was not prejudiced, in 
this instance both because he was able to submit his own evi¬ 
dence and because all the evidence was considered by the 
Commission. 

The counterstatement of the case also discloses that in 
answer to numerous charges made in the course of an earlier 
proposed disciplinary proceeding, appellant himself at¬ 
tributed many of the incidents to his medical condition. 
That he may not have regarded his condition as totally dis¬ 
abling shows disagreement only with the conclusion of the 
Commission, of which, of course, he was informed. The full 
record, which was annexed to the appellees’ alternative 
motion to dismiss or for summary judgment, leaves no doubt 
that appellant must have known the general contents of the 
Commission’s reports. Under these circumstances, error 
in the non-disclosure of the records, if any, was harmless 
and does not affect the validity of the administrative pro¬ 
ceeding. Cf. Market Street R. Co. v. Com’n., 324 U. S. 548, 
561-562 (1945); United States v. Pierce Auto Lines Co., 327 
U. S. 515, 528-530 (1946); Missouri Broadcasting Corp. v. 
Federal Communications Commission, 68 U. S. App. D. C. 
154, 157, 94 F. 2d 623 (1937), cert, denied, 303 U. S. 655. 
Appellant’s knowledge of his medical condition also is a 
complete explanation of his failure to request disclosure 
of the reports during the administrative proceeding, which 
as noted under B. above is another consideration requiring 
rejection of his present challenge to the Commission’s regu¬ 
lations. 




CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Joseph M. F. Ryan, j 
Milton Eisenberg, 
Assistant United States Attorneys. 
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SUPPLEMENT 

Statutes and Regulations Involved 

1. The pertinent provisions of the Civil Service Retirement 
Act of 1920, as amended, 5 U.S.C. § 691 et seq. (1952), provide 
as follows: 

§ 709. Powers and duties of Civil Service Commission. 

For the purpose of administration, except as other¬ 
wise provided herein, the Civil Service Commission is 
hereby authorized and directed to perform, or cause to 
be performed, any and all acts and to make such rules 
and regulations as may be necessary and proper for 
the purpose of carrying the provisions of this Act into 
full force and effect. 

§ 710. R-etirement for disability; employees entitled to; 

application; medical examination; time limita¬ 
tion. 

Any officer or employee to whom this Act applies who 
shall have served for a total period of not less than 
five years computed as provided in section 707 of this 
title, and who, before meeting the age and service re¬ 
quirements for retirement under section 691(a) of this 
title, becomes totallv disabled for useful and efficient 
service in the grade or class of position occupied by the 
officer or employee, by reason of disease or injury not 
due to vicious habits, intemperance, or willful miscon¬ 
duct on the part of the officer or employee, shall upon 
his own application or upon the request or order of the 
head of the department, branch, or independent office 
concerned, be retired on an annuity computed in accord¬ 
ance with the provisions of section 698 of this title: Pro¬ 
vided, That proof of freedom from vicious habits, in¬ 
temperance, or willful misconduct for a period of more 
than five years next prior to becoming so disabled for 
useful and efficient service, shall not be required in any 
case. No officer or employee shall be retired under the 
provisions of this section unless examined by a medi- 
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cal officer of the United States, or a duly qualified physi¬ 
cian or surgeon, or board of physicians or surgeons, 
designated by the Civil Service Commission for! that 
purpose, and found to be disabled in the degree arid in 
the manner specified herein. No claim shall be allowed 
under the provisions of this section unless the applica¬ 
tion for retirement shall have been executed prior tp the 
applicant’s separation from the service or withiiji six 
months thereafter. The time limitation for execution 
of claims for retirement under the terms of this section 
may be waived by the Civil Service Commission ini case 
of an officer or employee who at the date of separation 
from service or within six months thereafter is receiv¬ 
ing hospital treatment, but the application in such case 
must be filed with the Civil Service Commission not 
later than six months after the termination of jsuch 
hospitalization; in the case of any such person here¬ 
tofore separated from service application may be'filed 
within six months after the effective date of this;Act. 
Such time limitation may similarly he waived in the 
case of an officer or employee who at the date of separa¬ 
tion from service or within six months thereafter is 
mentally incompetent, but the application in such lease 
must be filed with the Civil Service Commission within 
one year from the date of restoration of such persbn to 
competency or the appointment of a fiduciary which¬ 
ever is the earlier. Such time limitation may also be 
waived in the case of an officer or employee whose! dis¬ 
abling condition is essentially chronic, deteriorative?, or 
progressive in nature and can reasonably be assumed 
to have existed at date of separation, but the appli¬ 
cation in such case must be filed with the Civil Service 
Commission within one year after the date of separa¬ 
tion; in the case of any such person heretofore'sep¬ 
arated from service, application may be filed within 
six months after August 8, 1949. 

i 

i 

I 

i 

i 

i 
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§ 711. Same; medical examination, restoration to serv¬ 
ice. 

Every annuitant retired under the provisions of this 
section unless the disability for which retired be per¬ 
manent in character, shall at the expiration of one year 
from the date of such retirement and annually thereaf¬ 
ter, until reaching age sixty, be examined under the di¬ 
rection of the Civil Service Commission by a medical 
officer of the United States, or a duly qualified physi¬ 
cian or surgeon, or board of physicians or surgeons 
designated by the Civil Service Commission for that 
purpose, in order to ascertain the nature and degree of 
the annuitant’s disability, if any. If an annuitant 
shall recover before reaching age sixty and be restored 
to an earning capacity which would permit him to be 
appointed to some appropriate position fairly com¬ 
parable in compensation to the position occupied at the 
time of retirement, payment of the annuity shall be 
continued temporarily to afford the annuitant oppor¬ 
tunity to seek such available position, but not in any 
case exceeding one year from the date of the medical 
examination showing such recovery. Should the an¬ 
nuitant fail to appear for examination as required 
under this section, payment of the annuity shall be sus¬ 
pended until continuance of the disability shall have 
been satisfactorily established. The Civil Service Com¬ 
mission may order or direct at any time such medical 
or other examination as it shall deem necessary to de¬ 
termine the facts relative to the nature and degree of 
disability of any officer or employee retired on an an¬ 
nuity under this section. 

2. Section 6 of the Lloyd-LaFolIette Act, 5 U.S.C. § 652 
(1952), provides: 

Removals from classified civil service only for cause. 
— (a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote the 
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efficiency of such service and for reasons given in writ- 
ing*. Any person whose removal or suspension with¬ 
out pay is sought shall (1) have notice of the same ajid 
of any charge preferred against him; (2) be furnishpd 
with a copy of such charges; (3) be allowed a reasonable 
time for filing a written answer to such charges, with 
affidavits; and (4) be furnished at the earliest practi¬ 
cable date with a written decision on such answer. No 
examination of witnesses nor any trial or hearing shrill 
be required except in the discretion of the officer or 
employee directing the removal or suspension without 
pay. Copies of the charges, the notice of hearing, the 

i 

answer, the reasons for removal or suspension without 
pay, and the order of removal or suspension without 
pay shall be made a part of the records of the proper 
department or agency, as shall also the reasons for re¬ 
duction in grade or compensation; and copies of the 
same shall be furnished upon request, to the person 
affected and to the Civil Service Commission. This 
subsection shall apply to a person within the purview 
of section 14 of the Veterans’ Preference Act of 19|4, 
as amended [§ 863 of this title], only if he so elects, j 

i 

3. The pertinent provisions of the Civil Service Commissijon 
Retirement Regulations, 5 C.F.R. Part 29 (1949 ed.), provide 
as follows: 

§ 29.11 Disclosure of information. 

i 

(a) (1) Files, records, reports, and other papers ahd 
documents pertaining to any claim filed with the Cijvil 
Service Commission, whether pending or adjudicated, 
will be deemed confidential and privileged, and no dis¬ 
closure thereof will be made except as provided herein. 

i 

(2) Disclosure of information from the files, records, 
reports, and other papers and documents shall be made 
to a claimant or to his duly authorized representative 
in matters concerning himself alone when such dis¬ 
closure would not be injurious to the physical or menial 
health of the claimant or be regarded as a breach of 
confidence. 

i 

i 

I 

I 

i 

i 


Determination as to when disclosure of information 
would be injurious to the physical or mental welfare 
of a claimant will be made by the Medical Division. 

• • • • • 


§ 2915 Appeals. 

(a) An appeal may he taken to the Civil Service Com¬ 
mission from the final action or order of the Retirement 
Division affecting the rights or interest of any person 
or of the United States under the civil-service retire¬ 
ment law, except as provided in this section. 

(b) Appeals must be filed by a claimant or a duly ac¬ 
credited representative, but no appeal shall lie to the 
Commission’s Board of Appeals and Review until action 
has been completed by the Retirement Division. An ap¬ 
peal taken in behalf of a claimant by or through a rep¬ 
resentative who is not recognized by the Commission, 
or whose recognition has been cancelled, shall not be 
entertained. 

* • • • • 

(d) Each appeal shall show the name and post-office 
address of appellant, his retirement claim number, the 
date and substance of the action from which the appeal 
is taken, and full reasons for the appeal. 

• • • * • 


(f) The mandate of the decision by the Board of Ap¬ 
peals and Review shall be carried into effect within 60 
days from the date of the receipt of notice of the de¬ 
cision by the Retirement Division (except as hereinaf¬ 
ter provided), unless the decision shall sooner be re¬ 
called. A proper explanation of the decision rendered 
shall be mailed to the appellant and/or his duly author¬ 
ized representative by the Board of Appeals and Re¬ 
view. 


U. 3. GOVERNMENT PRINTING OFFICES 


1934 


374538 


940 




